


A WORLDWIDE MARRIAGE
ENCOUNTER WEEKEND
CAN REKINDLE THE SPARKS
You FerLT ON YOUR
WEDDING DAY!

A Marriage Encounter is 44 hours where
husband and wife can get away from jobs,
kids, chores, and phones and focus exclusively
on each other. If you'd like greater depth,
growth and enrichment in your relationship,
you'll like the difference a Worldwide
Marriage Encounter Weekend can Make!

Next Weekend:
T.B.D.

For more info:
http://sanjosewwme.org/

CATERERTO

TueS.J.P.O.A.

JoHN NGUYEN:
1518 North Fourth Street, San Jose, CA 95112
Tel. 408.573.7226 Cell. 408.242.8550
Fax. 408.573.7231 Pager. 408.989.3443

7 * Wedding Receptions * Sports Banquets
I,
* Awards Dinners * Family Reunions
* Business Meetings * Company Picnics

* Charity Fund Raisers * Theme Parties
GOlden * Retirement Parties
arve s t * Rememberances

* Charity Fund Raisers
CATERING INC.

* Club Meetings

* Sales Presentations

www.goldenharvestcatering.com
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or readers submitting letters to the editor are requested to ob-
serve these simple rules:
e Address letters to: The Editor,
1151 North Fourth St., San Jose, CA 95112
or Email to: vanguard@sjpoa.com
* Unsigned letters and/or articles will not be used.
e Unsolicited articles and letters may not exceed 500 words.
* Writers are assured freedom of expression within necessary
limits of space and good taste.
* Please keep letters and/or articles legible.

* The editor reserves the right to add editor’s notes to any let-
ters submitted if necessary.

The VANGUARD is the official publication of the San Jose Po-
lice Officers’ Association. However, opinions expressed in the
VANGUARD are not necessarily those of the San Jose Police
Officers’ Association, and/or the San Jose Police Department.
Check out our web site: www.sjpoa.com

The Truth Is Its Own Defense
P.O.A. Tel: 408.298.1133 or x4012 Fax: 408.298.3151
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Joanne Segovia
joanne@sjpoa.com
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Meeting Dates For 2021:

The following dates for SJPOA Membership Meetings are
subject to change based on COVID-19 restrictions:

January 5, April 6, June 1, October 5, December 7, 2021;
Tuesdays 0730 hrs.

This schedule is subject to change, please contact the POA office for
confirmation of dates and times.
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SAN JOSE POLICE
OFFICERS’ASSOCIATION

Board Of Directors

President .FO. Legal Counsel

Paul Kelly Sean Pritchard Franco Vado Gregg Adam

Director Director Director Director

In loving honor of
Chaplain David Bridgen
who devoted his life to the service of police officers.
June 1, 1945 - December 31,2017

Steve Slack Rick delLisser  David Woolsey Dave Wilson

DARLING &FISCHER
Diector Dir - Director Directqr . MORTU ARIE S

Funeral Service & Ceremonies
Burial, Cremation, Pre-need Planning
Cemetery property for burial, cremation
or memorialization.

Compassionate, qualily care and discounts
Jor San Jose Police and their families.
. Serving families throughout Northern California.
Anthony Kilmer Greg Connolly  Ted Davis C. Alvarez GARDEN CHAPEL — San Jose (FD-557)

408.998.2226

CAMPBELL MEMORIAL CHAPEL — Campbell (FD-898)
408.379.5010
CHAPEL OF THE HILLS — Los Gatos (FD-940)
408.354.7740
Los GATOS MEMORIAL PARK — San Jose
408.356.4151
www.losgatosmemorialpark.com
DARLING-FISCHER is proud to host
the San Jose Police Chaplainey offices at our
Garden Chapel mortuary on 10th St. @ Santa
Clara St. in downtown San Jose.

Director Director Director Director

Todd Cleaver = Gina Barajas Aidan Guy B. Labarabera
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Check out the program benefits: Homes For Sale Are Rapidly Disappearing. .. 14
# Your membership comes with a Savings and
Checking Account with Direct Deposit.” Insurance News:

® Member Referral Program! that pays $100! Beneficiary Review 16
M Bill Consolidation Loan? with affordable payments and
2.00* discount off the qualifying rate. Home & Auto News:

 First Mortgage Loans to meet your specific needs. California Casualty’s Survivor Benefit Gives Added
We have a wide selection of Fixed & Adjustable Rate Protection for Peace Officers 20
Mortgages. Plus, If you fund the loan with us, we will
pay up to $1,000 of the closing costs.

Talk to us today and let’s get started!

Reliable Informer 22

We're here to make banking easier.

» 9 Convenient Locations L‘F -E
+ Checking, Savings, Certificates,
) Pre I I I I e r 0 n e Auto Loans, Equity Lines and Mortgages
C re d |t U 1] | on » National network of shared branches and
30,000 surcharge-free ATMs

408.524.4500 or 855.500.7128

e
®

Sl" Melody Criner

premieronecu.org @ Visit our branches _MER]_WF 1 408-6%3-7425

CREDIT UNION mcriner@meriwest.com

*Program requirements: Individual must be employed by a First Responder Organization within Santa Glara County, be o member of
PremierOne Credit Union, and establish a Savings and Checking Account with Direct Deposit. 1. Member Referral Program - Referred
members must establish a Savings Account, Checking Account, Direct Depast, get a Debit card with a manmum deposit of $50. This
account must ramain open, active, and in good standing for at least 30 {thirty) days to recaive the $100 depasit. Active account maans
the account has been used with 4 debit cand transactions or more, Venfication of membership eligibility and valid identification will
be required to open a new membership account. A new member is defined as someone wha currendy does not have any accounts
{membershin/dapasits/loans) with PremierOne Credit Union, Premigrline Credit Linion rasarves the right to canced this offer at any
time. 2. Bill Consolidation Loan  Rates ond terms are subject to change without notice. Some restrictions may apply. All loans are
subject to credit approval. Final rate will be 2% off the standard qualifying rate. This offer is not to be combined with any other Bill
Consalldannn promotional offer, 3 First Martgage Loan - All loans are SLIhJ!l:I o cmdrt appnwal Rates and ferms are subject to
change without notice. Some i may apply. Loans for prin i California for properties with 14 units.
Certain product exclusions may apply. Marglns on variable rate hans vary by producl and loan amaunt. |f costs or fees are incurred,
but borrawer does not comphete the loan 1o funding, the borrower is kable for those tees. The offer does not apply to mortgage
lnans currently financed with PremierOne Credit Unian, This affer is not to be combined with any First Mortgage promational offers,

STAY CONNECTED f y 'i: % NC_I.I& Et;deratlyinsured

MNCUA

WWW.SJPOA.SHUTTERFLY.COM
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Legal Defense
Fund Report

Requests: 9

Approved: 9

Denied: 0

Board Representative: 9

Attorney Request: 0

THIS IS A SYNOPSIS OF LDF TRUSTEE ACTIONS FOR
the month of October 2020. Due to an individual’s right of
privacy, specific details of LDF cases cannot be revealed
by your LDF Trustees without written authorization from
the involved member.

Your Legal Defense Plan provides you with legal services
for acts or omissions arising in the course and scope of your
employment as a San Jose Police Officer. Be advised that
incidents which arise while you are performing duties as-
sociated with off-duty employment are excluded from cov-
erage under the Plan.

) 24 Hrs. Service
Towing Is Our Business Not Our Sideline

* Se venden carros por subasta
* Car Auction

681 Lenfest Rd. STE B PHONE: (408) 248-9716
San Jose, Ca 95133 FAX: (408) 248-6774

CLARK'S Hardwood Floors

Doug & Sherry Clark (owners)

Sanding

Refinishing

Custom Installation

Lic. #314894

251 East Hacienda Ave., Suite A
Campbell, California 95008

Tel. 408.866.5485

NAMED IN WEST MAGAZINE BY CUSTOMERS
AS ONE OF THE COUNTRY'S BEST!

KAREN NELSEN

REALTOR®, GRI

Let my 34+ years of

EXPERIENCE help YOU with
YOUR Real Estate needs.

Home is where your story
begins...

Let me help you write
yours...

KNelsen@Intero.com

Cell: (408) 461.0424

DRE# 008919921

R =

. EQUAL HOUSING
REALTOR OPPORTUNITY

INTERO

A Berkshire Hathaway Affiliate

Intero Real Estate’s
Premiere REALTOR®

I know the history behind the house.
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Paul

President/VP’s Message,

Sean

Reimagine? More To Come

We are in a new year, and we will con-
tinue to hear the phrase “Reimagine
Policing.” We will continue to hear dis-
torted facts and partial stats that just
aren’t true about policing, uses of force,
and race. COVID-19 is still here and not
going away anytime soon and unfortu-
nately so are the anti-police catch phrases
and hate toward our police family.

REIMAGINE POLICING IS NOT NEW; WE CONTINU-
ously work to improve our profession. We'd like to share
this 2021 editorial with our community, which includes
community leaders, some real and some self-appointed, and
politicians. It also includes our police officers who are a part
of the community as well, which is sometimes forgotten.

First and foremost, we’d like to reimagine having politi-
cians or leaders in our communities stop saying, “let’s talk
about how the police can make the community feel safe.”
We do this everyday, it’s our job, we swore an oath, and we
would die, and have died, for a stranger at any moment if
need be. Make the community feel safe? We do. The ques-
tion we want answered is what is the community doing to
keep itself safe?

There is discussion about again reforming Use of Force
policies. This is not a one size fits all discussion. What poli-
cies did SJPD initiate and train in the past 5 years? What are
the results of the new Use of Force state law? How does
SJPD compare to other cities across the nation? We imag-
ine if any objective person had these facts, they might not
be talking about reform of policies but about more educa-
tion to the public and government officials about what we
already do.

We've heard from some in San Jose that they want to “re-
define public safety.” What the hell does that mean and do
these individuals even understand what our department does
now for our community to keep them safe? We think it's a
good idea to “redefine” what it means to be a leader in San
Jose and require those in leadership positions to have a plan,

We’ve heard from some in
San Jose that they want to
‘redefine public safety.” What
the hell does that mean and
do these individuals even un-
derstand what our depart-
ment does now for our com-
munity to keep them safe? We
think it’s a good idea to ‘re-
define’ what it means to be
a leader in San Jose and re-
quire those in leadership po-
sitions to have a plan, to back
up what they are saying, and
stop pointing fingers.

to back up what they are saying, and stop pointing fingers.
How about as a community we reimagine teaching every-
one to not break the law, so a police officer is not called to
make contact with anyone. Fix the tail light, register your car,
don’t buy or use drugs, don’t steal a car, rob a store, or hurt
anyone. If you do, then you should be held accountable.
We continue to have discussions on how the City of San
Jose should have a civilian response for non-criminal cases
for service. This is an easy one. We are in, we'll sign the side
letter for our membership as soon as you're done reading
this. Make the list as big as you want and send it our way.
It's easy to say the top line of “civilian response to non-crimi-
nal cases” but you have to do the work to make this happen.

VANGUARD
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Which calls, who responds, how long to respond, is there
any officer standing by, 24/7 or 9 to 5, multilingual teams
comprised of who? The knee jerk reactions of some will
cause much hurt to our community. If this is the path our
San Jose leaders want to pursue and shove it down our
throats during this police reform movement, then so be it.

Reimagine while most people are staying in their homes
safe during COVID-19, that every single minute a police
officer will do their job and not only put themselves in harm’s
way, but their families, to make sure to answer the call for
service for their community.

Reimagine not blaming every police officer in the nation
when someone dies during an encounter with law enforce-
ment. Reimagine if as much scrutiny is applied to what was
happening before the police were called and that everyone
responsible for what occurred prior to the incident was held
accountable.

Imagine a city, a state, a world without the police that some

people say they hate so much. Imagine who would keep
their families safe. Imagine who you would call. Imagine
what you would do.

Our officers don’t have to reimagine their core responsi-
bility. They’ll just show up to work every day, make sure
you're safe, make you feel secure no matter what color or
creed, and do their jobs. What will our politicians and co-
mmunity leaders do? Will they keep trying to Reimagine or
take some personal responsibility for their defund efforts,
for their failure to address homelessness, their failure to
deliver mental health services to those in need?

More to come in 2021.

— Paul and Sean

Editor’s Note: Please send any comments to
Paul Kelly at: president@sjpoa.com
or Sean Pritchard: vicepresident@sjpoa.com

.,

thinking of
MOVING TO

DAHQO?

Call The Idabo Relocation Team

Joe Abmont
408-891-8727

Joe@AmbontRealtyGroup.com

Denise Abmont
208-789-4320

AbmontRealtyGroup.com
Request Your Free Relocation Guide Today!

WWW.ABMONTREALTYGROUP.COM
WWW.AHEROPROGRAM.COM

Request Your Free Relocation Guide Today!

Boise Ranked #1 for 2020 Top Housing Markets.

December 12, 2019 article by Javier Vivas Divector Economic Research

— From Realtor.com

AMHERST
MADISON
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CALIFORNIA PrOFESSIONAL PEACE OFFICERS

WE TAKE CARE
OF OUR OWN

Always have. Always will.

he beautiful bronze and granite California Peace Officers’
Memorial located on State Capitol grounds in Sacramento

contains the names of more than 1,600 courageous peace officers

who have laid down their lives in the line of duty protecting and serving
their fellow Californians. Tragically, every year more names are added

to our hallowed monument.

YOU CAN HELP the CPOMF in our mission to underwrite the
annual California Peace Officers’ Memorial Ceremony, maintain the
memorial monument, subsidize survivor support groups, and support
the families of our fallen heroes through our educational grant and

ﬂ I'Id[](_',idl assistance programs.

California law allows taxpayers Lo make vu|ur1Lary tax-free contributions
on their personal state income tax returns to the “California Peace
Officers' Memorial Foundation Fund”. Simply indicate the amount to
be donated where instructed on the tax return form. |mportant|y, the
law requires that all contributions be used to maintain the California
Peace Officers' Memorial and for activities in support of the surviving
families of our brave men and women peace officers who have made

the ultimate sacrifice. We urge the more than 100,000 peace officers
serving California to help us TAKE CARE OF OUR OWN.

ASMALL DON OF $20 MAKES A DIFFERENCE

California Resident Income Tax Return 2020

540

California Peace Officer Memorial

Foundation Fund..........cccococovciviivininenen. ¢ 408 $20 |00

110 Add code 400 through code 419. This is your total contribution ... @110 [ 00

it www.camemo rin|.org

VANGUARD
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‘PREM[ER AGENT
NETWORK [INC.
BUY OR SELL YOUR HOME WITH ME

AND GET OF MY COMMISSION!
15YEARS EXPERIENCE

Call or text Monique or Josh Erbes:
/

CA DRE # 01305889

WWW.PREMIERAGENTNETWORK.COM

~ PROTECT SAN JOSE.com

Neighbo l'l*ood'Sazg[v I5 Qur Top Priority

Visit ProtectSandose.com
Regularly for the latest Public Safety News
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Gregg McLean

Legal Counsel

San Jose Pension Benefits
In 2025 And Beyond

There have been inquiries regarding
what may happen to officers’ pensions
after 2025. As many know, in 2015, as
part of the Settlement Framework, the
POA, Local 230, and the City negotiated
a 10-year, three-way Memorandum of
Agreement (“MOA”) governing pension
benefits. When that agreement expires
on June 30, 2025, each side will have
some ability to seek to modify limited
pension benefits — however, the City’s
ability to make any negative changes to
benefits already promised is strictly
limited by California law.

FROM THE EARLY 1990'S THROUGH 2006, IN A SERIES
of “Tripartite Retirement MOAs” (which were separate from
the primary MOAs governing other wages and benefits), the
POA, Local 230, and the City negotiated a series of improve-
ments to pension benefits for police officers and firefighters.
For example, in the 1996-2000 retirement MOA, retirement
benefits increased from 75% to 80% (2.5% for years 1-20,
then 3% for years 20-30); and again, in the 2000-2004 re-
tirement MOA, from 80% to 85% (2.5% for years 1-20, 3%
for years 21-25, and 4% for years 26-30). After 2004, re-
tirement benefits became part of the POA’s regular MOA,
and, in 2006, increased to the current 90% Tier 1 formula.
The Tripartite Retirement MOAs came to an end at that time.

In 2015, however, after the Measure B pension wars, the
ground-breaking Alternative Pension Reform Settlement
Framework brought back the three-party Tripartite Retire-
ment MOA. The parties agreed to tie-up retirement bene-
fits, after the turmoil of the Measure B years, for a lengthy
10-year period. Retirement benefits were moved back into
their own distinct retirement MOA, with an extensive sum-

It is important to empha-
size that there are important
legal restrictions on the abil-
ity of the City to negatively
impact the retirement bene-
fits of existing employees,
whether Tier 1 or Tier 2. Un-
der the ‘California Rule,” pub-
lic employee pension benefits
generally cannot be negative-
ly changed unless the employ-
ee is offered offsetting, com-
parable advantages.

mary of benefits and agreements between the City and the
two unions.

We are now slightly more than halfway through the 10-
year term of the agreement. Once the agreement sunsets, on
June 30, 2025, the parties will have some opportunity to
negotiate changes to retirement benefits. For example, as
with 1996, 2000, and 2006, theoretically, the POA and
Local 230 could push to increase pension benefits. Equally,
the City could propose to implement lower benefits for fu-
ture employees; although, as it learned with Measure B’s
original second tier, doing so is a recipe for a collapse in
recruiting and retention.

It is important to emphasize that there are important legal
restrictions on the ability of the City to negatively impact

VANGUARD
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the retirement benefits of existing employees, whether Tier
1 or Tier 2. Under the “California Rule,” public employee
pension benefits generally cannot be negatively changed
unless the employee is offered offsetting, comparable ad-
vantages. On July 30, 2020, a unanimous California Supreme
Court reaffirmed, in Alameda County Deputy Sheriffs’ As-
sociation v. Alameda County Employees” Retirement Board,
that the California Rule remains the governing law for pen-
sion in California. While the Supreme Court did allow the
state legislature to make certain statutory changes, through
PEPRA, to the 1937 County Employees’ Retirement Law, it
rejected the argument of former Governor Jerry Brown, pre-
viously championed by former Mayor Reed, that govern-
ment employers were free to reduce future retirement bene-
fits for active employees without limitation.

In sum, while the Retirement MOA will reopen in 2025,
there is a limited amount of change that could occur.

It's been a heck of a year, but San Jose’s finest have stood
tall. Best wishes to all members and their families for a
healthy and prosperous 2021.

Editor’s Note: To contact Gregg McLean Adam,
email: gregg@majlabor.com

HR
HR / Employee Benefits
(408) 535-1285
200 E. Santa Clara St.
San Jose, CA 95113
C

Chaplaincy - Main Office
Mailing: P.0. Box 2022, San Jose, CA 95109

(408) 297-9500

Physical address: 471 Santa Clara St.
Enter through rear of building.

The San José Police Officers
Association is proud to be
a founding member of the
United Coalition of Public Safety.

Building Relationships
to Keep Our Communities Safe

The United Coalition of Public
Safety works on behalf of law
enforcement officers and the
communities they serve
nationwide to shape strong
partnerships and break down
communication barriers; building
trust through active engagement,
honest dialogue, education, and
outreach.

For more information, visit ucops.org and
join the social media conversation:

“ @UnitedCoalitionofPublicSafety

u @UnitedCops
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Johnene

Third Degree Communications:

Iraining Bulletin

Reasonable Suspicion And Com-
mon Sense Prevail: Kansas v. Glover

Well, we may be sheltering in place try-
ing to avoid COVID19, but the wheels
of justice are still spinning. The United
States Supreme Court decided Kansas
v. Glover on April 6, 2020, holding that
a police officer does not violate the Fourth
Amendment when initiating an inves-
tigative traffic stop for driving on a re-
voked license after running the vehicle’s
license plate and learning the registered
owner has a revoked driver’s license.

TO MAKE AN INVESTIGATIVE TRAFFIC STOP, AN OFFI-
cer must have reasonable suspicion that an individual is en-
gaged in criminal activity. Reasonable suspicion cannot be
a hunch, but rather based on ar- ticulable facts. Here, Kansas
Deputy Mehrer observed an individual operating a Chevy
truck. Deputy Mehrer ran the plate and it revealed that
Charles Glover, Jr. was the registered owner and that his li-
cense to drive was revoked. Based on his common sense
and experience, Deputy Mehrer assumed the regi-stered
owner of the truck was also the driver and he initiated a
traffic stop to investigate the crime of driving with a revoked
license. The deputy did not try to identify the driver prior
to making the stop.

The US Supreme Court reiterated its prior rulings that
reasonable suspicion “depends on the factual and practical
considerations of everyday life on which reasonable and

prudent men, not legal technicians, act.” The Court empha-
sized that officers must be permitted to make “common-
sense judgements and inferences about human behavior.”
First, the Court found that although the registered owner is
not always the driver of the car, this fact does not negate
the commonsense inference that Glover was likely the dri-
ver. Next, the defense argued that because Glover’s license
was revoked, it was unreasonable for the deputy to assume
that he would be driving the car as that would be illegal.
Again, the Supreme Court explains that both commonsense
and empirical evidence demonstrate that drivers often con-
tinue to drive while their license is suspended or revoked.
Therefore, Deputy Mehrer’s inference that Glover was the
driver was also reasonable.

The US Supreme Court did emphasize the narrow scope
of this holding in that reasonable suspicion is based on the
totality of the circumstances, so additional facts might dis-
pel reasonable suspicion. For example, if the deputy had a
view of the driver before pulling the truck over and saw that
it was a female driver, then the inference that Charles Glover,
Jr. was the driver because he is the registered owner is neg-
ated. Deputy Mehrer possessed no exculpatory information
in this case. Thus, the combined database information and
commonsense judgments of the deputy that the registered
owner is the driver and therefore is engaged in criminal act-
ivity constituted reasonable suspicion for the traffic stop un-
der the 4th Amendment.

What does this mean for you? As always, continue to act
reasonably and articulate the facts giving rise to your sus-
picion in your report to avoid having to testify to them in a
suppression hearing. Also, don’t disregard bad facts, and
you should be fine.

Editor’s Note: This article was presented by The Prin-
cipals of Third Degree Communications, Paul Francois
and Enrique Garcia. Tel. 408.766.1909 Email. info@
tdcorg.com or visit www.tdcorg.com

VANGUARD
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SAN JOSE POLICE OFFICERS  ASSOCIATION INSURANCE ANDBENEFITS TRUST
1151 NORTH FOURTH STREET, SAN JOSE, CA 95112 PHONE:(408)298-1133  FAX:(408) 298-3151

BENEFICIARY CHANGE - GROUP INSURANCE

FIRSTNAME: LASTNAME:
ADDRESS:

CITY, STATE, ZIP:

CELL PHONE: HOMEPHONE:
EMAIL ADDRESS:

DATE ( B OF DATE OF
BIF : MENT RETIREMENT

APPROPRIA
PRIMARY | CONTINGENT BENEFICIARY NAME RELATIONSHIP | DATE OF BIRTH

It no Beneficiary is designated, or if the designated Beneficiary does not survive the insured person, any life insurance
benefit and the PORAC LTD death benefit will be paid as described under the Beneficiary provisions of the Master Policy
for the applicable life insurance benefit or the PORAC LTD benefit. The Master Policy for the PORAC LTD benefit is
available at PORAC. If you designafe a minor (a person not of legal age) it may be necessary to have a guardian or
legal representative appoinied before any death benefit can be paid. This means legal expense for the beneficiary
and delay in the payment of the insurance. Please consider this when naming your beneficiary.

| hereby elect to participate in the above group insurance plans and authorize the necessary payroll deductions for the
confributions required of me for the various insurance plans. If | elect not to parficipate in the above group plans at the
present fime, | understand that in the event that | should desire to parficipate at a later date | will be required o furnish
satisfactory evidence of good health.

X

SIGNATURE & DATE

BENEFICIARY DESIGNATION IS NOT VALID UNLESS THIS FORM IS SIGNED AND DATED!
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Karen

Real Estate Perspective

Homes For Sale Are
Rapidly Disappearing...

Through all the challenges of 2020, the
real estate market has done very well,
and purchasers are continuing to take
advantage of historically low mortgage
rates. Realtor Magazine just explained:
“While winter may be typically a slow
season in real estate, economists predict
it isn’t likely to happen this year.... Low
inventories combined with high demand
due to record-low mortgage rates is send-
ing buyers to the market in a flurry.”

HOWEVER, ONE CHALLENGE FOR THE HOUSING IN-
dustry heading into this winter is the dwindling number of
homes available for sale. Lawrence Yun, Chief Economist
for the National Association of Realtors (NAR), recently said:
“There is no shortage of hopeful, potential buyers, but in-
ventory is historically low.”

In addition, Danielle Hale, Chief Economist for realtor.com,
notes:

“Fewer new sellers coming to market while a greater
than usual number of buyers continue to search for a
home causes inventory to continue to evaporate.” One
major indicator the industry uses to measure housing
supply is the months’ supply of inventory. According to
NAR:

“Months’ supply refers to the number of months it would
take for the current inventory of homes on the market to sell
given the current sales pace.”

Historically, six months of supply is considered a normal
real estate market. Going into the pandemic, inventory was
already well below this mark. As the year progressed, the
supply has reduced even further.

Here is a graph showing this measurement over the last
years’ supply refers to the number of months it would take

Months’ supply refers to
the number of months it
would take for the current
inventory of homes on the
market to sell given the cur-
rent sales pace.

for the current inventory of homes on the market to sell
given the current sales pace.”

What Does This Mean
If You’re A Buyer?

BE PATIENT DURING YOUR HOME SEARCH. IT MAY
take time to find a home you love. Once you do, be ready
to move forward quickly. Get pre-approved for a mortgage,
be prepared to make a competitive offer from the start, and
understand how the shortage in inventory has led to more
bidding wars. Calculate just how far you're willing to go to
secure a home if you truly love it.

What Does This Mean
If You’re A Seller?

REALIZE THAT, IN SOME WAYS, YOU'RE IN THE DRIVER’S
seat. When there’s a shortage of an item at the same time
there’s a strong demand for it, the seller is in a good posi-
tion to negotiate. Whether it's the price, moving date, pos-
sible repairs, or anything else, you'll be able to ask for more
from a potential purchaser at a time like this — especially if
you have multiple interested buyers. Do not be unreason-

VANGUARD
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Months Supply of Available Inventory

Sept  Oct MNov  Dec January Feb  Mar  Apr Aug  Sept  Oct

2019 2020

May June  Jul

able, but understand you probably have the upper hand.

The housing market will remain strong throughout the
winter and heading into the spring. Know what that means
for you, whether you're buying, selling, or doing both.

Editor’s Note: Article brought to you by Karen Nelsen,
GRI REALTOR® Intero Real Estate Services, 175 East
Main Avenue, Suite 130 Morgan Hill, CA 95037.
Office: 408.778.7474 Cellular: 408.461.0424

Email: knelsen@interorealestate.com

BRE License: 00891921

24 HOURS /7D

866.964.4513

S RLS THE ULnmaTe BACKUP

= Internal Affairs
= Peace Officer Rights
= Critical Incidents

When in need, turn to the
premier California law
firm with an emphasis on
the representation of
peace officers.

= Parsonal Injury

= Criminal Defense

= Labor Representation

= Workers' Compensation

NOTICE: Making & falve o fraudulest workers' K f il
i pelson of 3 fies of e to 550,

is & felarny subij pto Sy
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OFFICES IN NORTHERN, CENTRAL, AND SOUTHERN CALIFORNIA TO SERVE YOU

POST Certificate

Basic

e Successful completion of the Police
Academy.

e 1 year police service.

Intermediate
(5% incentive pay)

e 4 years of law enforcement experience
with an Associate Degree.

e 2 years of law enforcement experience
with a Baccalaureate Degree.

Advanced
(2.5% incentive pay)

e 9 years of law enforcement experience
with an Associate Degree.

* 6 years of law enforcement experience
with a Baccalaureate Degree.

e 4 years of law enforcement experience
with a Master Degree.

* Please submit your paperwork to the Training Unit 60
days in advance of your anniversary date. Officers should
have copies (not originals) of college degrees, transcripts
and/or any course certificates on file as part of their train-
ing files. These documents need to be attached to POST
certificate applications.

Matos Auto Towing
Transport

Over 25 Years
Towing is our business not our sideline

681 Lenfest Rd. Ste B, San Jose, CA 95133

408.259.2000 Fax 408.923.4747
www.matostow.com

Driver
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Insurance

Beneficiary
Review

This holiday season, I noticed a lot more
Christmas strands lighting the bay area.
A sure sign of a community’s growing
faith or just a lot of extra time around
the house, due to COVID shut downs.
While I hope it’s the former, they both
might be true: Either way, this is the
pertfect time to review your Life Insur-
ance Beneficiary Designation(s). This
includes the SJPOA Insurance & Ben-
efits Trust, City Human Resources De-
partment, Retirement Services, and per-
haps some private insurance policies.

FAILURE TO PAY ATTENTION TO YOUR LIFE INSURANCE
beneficiary designation creates problems for your survivors.

Since 1968, our insurance office has handled many POA
death claims, and seen some unfortunate cases of policy
benefits paid to unintended recipients, e.g. old and long
forgotten girlfriends, boyfriends, former spouses (even the
wrong former spouse), and so on.

A simple checklist can help: Prepare a register or list for
your survivors, which will serve as a quick reference in fu-
ture years:

e List insurance policies separately, row-by-row.

* Add a column, titled Beneficiary Designation and
record the date of the last beneficiary update for each
life insurance policy or other financial instrument.

e If you are not sure, then submit a new one (it won't
hurt). Remember, these policies and accounts have
their own (unique) life insurance beneficiary forms.
Request and update them!

¢ Also include columns for Face Amount, Insurer Name,
Policy No., and Policy Date.

News

Since 1968, our insurance
office has handled many POA
death claims, and seen some
unfortunate cases of policy
benefits paid to unintended
recipients, e.g. old and long
forgotten girlfriends, boy-
friends, former spouses (even
the wrong former spouse),
and so on.

...Remember to review this list annually.

Sample Beneficiary Form

WHEN COMPLETING THE SJPOA IBT BENEFICIARY
Change Form, you have the option to designate two sepa-
rate types of beneficiary designations:

1). Primary Beneficiary Name
2). Contingent Beneficiary Name

How it works: If you die while the Primary Beneficiary is
still living, the Primary Beneficiary (or Beneficiaries) will re-
ceive 100% of the policy benefits, and the Contingent Ben-
eficiary will receive zero benefits. Remember, the Contingent
Beneficiary is a “back-up” beneficiary, in the event your
Primary Beneficiary predeceases you. You are not required
to designate a Contingent Beneficiary. It is also acceptable
to name more than one Primary Beneficiary by listing each
name, with the corresponding amount of insurance. For
example:

John Smith, Brother, born March 21, 1963- $50,000
and Sally Smith, Sister, born August 1, 1959- $100,000.

If Beneficiaries are receiving equal amounts, then you
may state “Equal Shares” after their names.

Avoid naming minor children as Primary Beneficiaries (or
Contingent Beneficiaries). This leads to all types of problems,
as the insurance company will not pay death benefits to a
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minor. Your survivors may be required to go to court to sort
it out, delaying access to much needed funds.

Additional SJPOA Benefit-

Life Services Toolkit

SJPOA MEMBERS HAVE SPECIAL ONLINE TOOLS AND
services that can help you create a will, make advance fu-
neral plans and put your finances in order. The Life Serv-
ices Toolkit is automatically available to participants in the
SJPOA Insurance & Benefits Trust, just another benefit of
SJPOA membership.

To access these services, visit the Life Services Toolkit
website at www.standard.com/mytoolkit and enter the
username, “assurance.”

Reminder: SJPOA members have access to a free insur-

ance check-up through the Derendinger Insurance Agency
in west San Jose. Family changes, a new mortgage, and
young children are all good reasons to review your cover-
age needs. We suggest a separate check-up when you reach
your early 50’s, in order to learn which SJPOA coverages
follow you into retirement.

Take charge of your plan: Review your life insurance
beneficiaries every year!

Editor’s Note: Derendinger Insurance has served as
SJPOA insurance broker since 1968, and offers free as-
sistance to SJPOA members at 408.252-7300. Or via
email at info@derendinger.com

Follow Us: https://twitter.com/Derendingerins

In Memorium

Officer Robert A.
WHITE,
Badge #2325

Killed on January 27 1985, by
electrocution while investigat-
ing an accident in which a mo-
torist struck a high voltage
transformer.

SJPOA Office

Please update our phone number!

San Jose Police Officers' Association Office

(408) 298-1133

Please note that the (408) 277-4012
number is no longer in service.

Officer Gordon Retirement Services

SILVA,

Badge #1512 (408) 794-1000

Killed on January 20, 1989, by 737 N. 1st Street, Suite. 600
unfire in the same firefight with : ” :

the mentally ill pedestrian who San Jose, CA 95118

had just mortally wounded Offi-

cer Simpson.

Officer Gene R.

SIMPSON,

Badge #1409

Killed on January 20, 1989 by

a mentally ill pedestrian who

wrestled away the officer’s

handgun and shot him.
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THIRD DEGREE

We’re your solution. Our comprehensive
training will provide the greatest impact
on your career.

INTERVIEW & INTERROGATION

DEATH INVESTIGATION

MULTIDISCIPLINARY INTERVIEWING

OF CHILD ABUSE VICTIMS (MDI)

MEDIA RELATIONS

CHILD EXPLOITATION INVESTIGATION
ROBBERY INVESTIGATION

INTERNAL AFFAIRS

ELDER ABUSE INVESTIGATION

CRITICAL INCIDENT RESPONSE

OFFICER INVOLVED INCIDENT INVESTIGATION
SEARCH, SEIZURE, AND SEARCH WARRANTS
BEHAVIORAL THREAT ASSESSMENT

COLD CASE HOMICIDE INVESTIGATION

CRIME SCENE FUNDAMENTALS & DOCUMENTATION
FORENSIC ART & INTERVIEWING

STATEMENT ANALYSIS

INTERVIEWING BACKGROUND APPLICANTS

L ]
L ]
®
L ]
L ]
L ]
L ]
L ]
L ]
L
L ]
®
L ]
L ]

For course schedule and registration information:

www.tdcorg.com / 408.766.1909

1750 Meridian Ave. #6766, San Jose, CA 95159 m
st il el o NOTHING BUT THE
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FLICKR

WWW.Sjpoa.com
www.protectsanjose.com

FACEB@@K

Protect San Jose
San Jose Police Officers' Association

San Jose POA

SHUTTERFLY

www.sjpoa.shutterfly.com

TWITTER

@ProtectSandose

et LINKED iN

San Jose Police Officers' Association

GOBGLE +

San Jose POA W SHGR‘AM U
ProtectingSandosesFinest K O ) \
#sjpoa

PINTEREST

San Jose Police Officers' Association
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Stephanie

Home & Auto News

California Casualty’s Survivor
Benefit Gives Added Protection
For Peace Officers

Every day can be challenging on the
streets of America’s towns and cities.
You know that any encounter has its
risk, whether it’s a traffic stop, a dom-
estic situation or responding to an ac-
cident. Officers now face the reality that
they could be a target of violence just
because of their profession. Despite the
danger, thousands of men and women
don their uniforms every day and go out
to serve and protect. They live up to the
oath they’ve taken to keep their commu-
nities safe.

BUT WHAT HAPPENS WHEN ONE OF OUR BRAVE MEN
or women loses their life in the line of duty? Once is too
many, but it happened 148 in 2019 (www.odmp.com). It
leaves friends and neighbors in shock and families and loved
ones feeling a pain that only few will know.

While there is support for the survivors, California Casu-
alty also feels an added obligation to provide help. We've
been partnering with law enforcement groups for almost
50 years.

One of those extras is the Fallen Hero Benefit*. When a
peace officer who is insured with California Casualty loses
his or her life in the line of duty, their families are still pro-
tected. California Casualty waives the auto and home in-
surance premium for the surviving spouse or partner for the
current policy year, and for the following year. It comes free
with every policy and it's one of the promises California
Casualty proudly lives up to when they take on the honor
of insuring law enforcement officers and their families.

While there is support for
the survivors, California Ca-
sualty also feels an added
obligation to provide help.
We’ve been partnering with
law enforcement groups for
almost 50 years.

We care, and we are here to help; contact a California
Casualty advisor today and learn about the important ben-
efits you qualify for as a peace officer at 1.877.264.3854
or visit www.readyforquote.com/Stephanie. Currently, just
for allowing us the honor to provide you your current, ex-
clusive quote, we'll send you a $25 Amazon gift card whether
you join our CalCas family with a policy using the link
provided.

Editor’s Note: Headquartered in San Mateo, CA, with
Service Centers in Arizona, Colorado and Kansas, Cali-
fornia Casualty provides auto and home insurance to
educators, higher education employees, firefighters, law
enforcement, nurses and United MileagePlus members
across the country. To learn more about California Ca-
sualty, or to request an auto insurance quote, please
visit www.readyforquote.com/Stephanie or call
1.877.264.3854
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January 2021 | 20



SUPPORT OUR FALLEN OFFICERS
GET YOUR SPECIALTY LICENSE PLATE!

The California Peace Officers’ Memorial Foundation (CPOMF) is
proud to announce The California Peace Officers Specialty License Plate.
Our specialty plate in conjunction with the California Department of Motor
Vehicles helps support the CPOMF mission of honoring California’s peace
officers who gave their lives ‘In The Line of Duty’ and providing support to
the family members left behind.

_J__qin our pre-sale list to let us know you are in and support honoring
our fallen heroes.

Sign-up online at www.DriveToRemember.org

TELL YOUR FRIENDS!

Tell your friends! Help us get the word out by sharing this news on
social media and email.

Once the production is approved.,-. we will email you a link to
purchase your specialty license plate.

That's it!

Together we are supporting the families of our Fallen Heroes.
Please help us to ensure we can honor our Fallen Officers with a
specialty plate by joining our list today!
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Lance

Reliable Informer

In this month’s issue of the Reliable Informer, I will cover two cases, one decided by the United States Supreme
Court and one decided by the California Court of Appeal. These cases look at the law relating to vehicle stops
and blood draw incident to arrest for driving under the influence.

A Peace Officer Was Justified In Stopping
A Vehicle Based On Information That The
Registered Owner’s Driver’s License Was

Revoked

When an officer requests database in-
formation from the Department of Mo-
tor Vehicles, the response may show that
the registered owner of the vehicle has
a license that has been suspended or
revoked. Under what circumstances may
the officer stop the vehicle based on in-
formation about the registered owner?

RECENTLY, THE UNITED STATES SUPREME COURT
looked at this question in the case of Kansas v. Glover
(2020) U.S. .

In the Glover case, Deputy Mark Mehrer of the Douglas
County Sheriff's Office in Kansas was on duty on a spring
day when he observed a moving pickup truck. Deputy Meh-
rer followed the truck and ran the license plate through the
file service of the state revenue department. The registra-
tion information for the vehicle came back to the correct
make and model for the pickup truck. The file service also
revealed that the truck was registered to Charles Glover, Jr.
and that Glover had a revoked driver’s license in the State
of Kansas. Deputy Mehrer continued to follow the truck.
He did not observe any traffic violations. He also did not
attempt to observe the driver by positioning himself to get
a good look at the driver.

Based solely on the information that the registered owner’s
driver’s license was revoked, Deputy Mehrer initiated a traf-
fic stop. He contacted the driver, who turned out to be none
other than Charles Glover, Jr. The deputy placed Glover un-

der arrest and he was charged with driving as a habitual
violator.

In the trial court, Glover made a motion to suppress the
evidence. He argued that the stop of his vehicle was not
based on a reasonable suspicion of criminal activity and
that the stop violated his Fourth Amendment right against
unreasonable seizures.

The trial court granted Glover’s motion. The State then
appealed the trial court’s decision to the Kansas Court of
Appeals. The Court of Appeals reviewed Glover’s case and
overturned the trial court’s decision. The Court of Appeals
found that there was sufficient reasonable suspicion to jus-
tify the vehicle stop.

Glover then appealed the Court of Appeals’ decision to
the Kansas Supreme Court. The state Supreme Court re-
viewed the case and reinstated the trial court’s decision.
The Court found that the deputy did not have sufficient
reasonable suspicion but only had a hunch that the driver
was engaged in criminal activity, such as driving with a re-
voked driver’s license.

The State then requested that the United States Supreme
Court review the case. The Supreme Court agreed to hear
the case and overturned the Kansas Supreme Court’s deci-
sion. The Court found that there was sufficient reasonable
suspicion to justify the stop.

In its written decision, the Court first stated, “Under this
Court’s precedents, the Fourth Amendment permits an offi-
cer to initiate a brief investigative traffic stop when he has
a particularized and objective basis for suspecting the par-
ticular person stopped of criminal activity. Although a mere
‘hunch’ does not create reasonable suspicion, the level of
suspicion the standard requires is considerably less than

VANGUARD
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proof of wrongdoing by a preponderance of the evidence
and obviously less than is necessary for probable cause.”

The Court continued, “Because it is a less demanding
standard, reasonable suspicion can be established with in-
formation that is different in quantity or content than that
required to establish probable cause. The standard depends
on the factual and practical considerations of everyday life
on which reasonable and prudent men, not legal techni-
cians, act. Courts cannot reasonably demand scientific
certainty where none exists. Rather, they must permit offi-
cers to make commonsense judgments and inferences about
human behavior.”

The Court noted that the states have a vital interest in en-
suring that only qualified drivers are allowed to operate
vehicles and that only registered vehicles are on the road.
The Court looked at the facts of Glover’s case and stated,
“Before initiating the stop, Deputy Mehrer observed an in-
dividual operating a [certain pickup truck]. He also knew
that the registered owner of the truck had a revoked license
and that the model of the truck matched the observed ve-
hicle. From these three facts, Deputy Mehrer drew the com-
monsense inference that Glover was likely the driver of the
vehicle, which provided more than reasonable suspicion
to initiate the stop.”

The Court continued, “The fact that the registered owner
of a vehicle is not always the driver of the vehicle does not
negate the reasonableness of Deputy Mehrer’s inference.
Such is the case with all reasonable inferences. The reason-
able suspicion inquiry falls considerably short of 51% ac-
curacy, for, as we have explained, to be reasonable is not
to be perfect.”

The Court further stated, “Glover’s revoked license does
not render Deputy Mehrer’s inference unreasonable either.
Empirical studies demonstrate what common experience
readily reveals: Drivers with revoked licenses frequently
continue to drive and therefore to pose safety risks to other
motorists and pedestrians.”

The Court then looked at Glover’s claim that an officer’s
reasonable suspicion must be based on the officer’s own
training and experience. The Court stated, “Nothing in our
Fourth Amendment precedent supports the notion that, in
determining whether reasonable suspicion exists, an officer
can draw inferences only through law enforcement training
and experience. We have repeatedly recognized the oppo-
site.... The inference that the driver of a car is its registered
owner does not require any specialized training; rather, it
is a reasonable inference made by ordinary people on a
daily basis.” The Court further stated, “In reaching this con-
clusion, we in no way minimize the significant role that
specialized training and experience routinely play in law
enforcement investigations. We simply hold that such ex-
perience is not required in every instance.”

The Court then looked at Glover’s claim that the Fourth
Amendment does not permit officers to rely on probabili-
ties in making their assessments of reasonable suspicion.
Glover asserted that officers should be restricted to “spe-

Based solely on the infor-
mation that the registered
owner’s driver’s license was
revoked, Deputy Mehrer ini-
tiated a traffic stop. He con-
tacted the driver, who turned
out to be none other than
Charles Glover, Jr. The dep-
uty placed Glover under ar-
rest and he was charged with
driving as a habitual viola-
tor.

cific and articulable facts.” The Supreme Court disagreed.
The Court stated, “As an initial matter, we have previously
stated that officers, like jurors, may rely on probabilities in
the reasonable suspicion context. Moreover, as explained
above, Deputy Mehrer did not rely exclusively on proba-
bilities. He knew that the license plate was linked to a truck
matching the observed vehicle and that the registered owner
of the vehicle had a revoked license. Based on these mini-
mal facts he used common sense to form a reasonable sus-
picion that a specific individual was potentially engaged in
specific criminal activity — driving with a revoked license.
Traffic stops of this nature do not delegate to officers broad
and unlimited discretion to stop drivers at random. Nor do
they allow officers to stop drivers whose conduct is no dif-
ferent from any other driver’s. Accordingly, combining data-
base information and commonsense judgments in this con-
text is fully consonant with this Court’s Fourth Amendment
precedents.”

The Court continued, “This Court’s precedents have re-
peatedly affirmed that the ultimate touchstone of the Fourth
Amendment is reasonableness. Under the totality of the cir-
cumstances of this case, Deputy Mehrer drew an entirely
reasonable inference that Glover was driving while his li-
cense was revoked.”

The Court added, “We emphasize the narrow scope of our
holding. Like all seizures the officer’s action must be justi-
fied at its inception. The standard takes into account the to-
tality of the circumstances — the whole picture. As a result,
the presence of additional facts might dispel reasonable sus-

> continued on page 24
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> continued from page 23

picion. For example, if an officer knows that the registered
owner of the vehicle is in his mid-sixties but observes that
the driver is in her mid-twenties, then the totality of the cir-
cumstances would not raise a suspicion that the particular
individual being stopped is engaged in wrongdoing. Here,

Deputy Mehrer possessed no exculpatory information — let
alone sufficient information to rebut the reasonable infer-
ence that Glover was driving his own truck — and thus the
stop was justified.”

The Supreme Court’s ruling in the Glover case is signifi-
cant because it demonstrates the Court’s willingness to ap-
ply a commonsense standard to looking at the facts sup-
porting reasonable suspicion for a detention.

A Blood Draw After A Driver Was Arrested
For Driving Under The Influence Of A Drug
Was Lawful After The Officer Told The Driver
That She Was Required To Undergo The Test
Based On The Implied Consent Law

When a suspect is arrested for driving
under the influence of a drug, Califor-
nia’s implied consent law provides that
the suspect is deemed to have given con-
sent to a chemical blood test. What type
of admonition is necessary for the im-
plied consent law to be effective?

RECENTLY, THE THIRD DISTRICT OF THE CALIFORNIA
Court of Appeal looked at this question in the case of Peo-
ple v. Lopez (2020) Cal.App.5th .

In the Lopez case, a driver later identified as Sharon Lo-
pez was detained by officers of the Rocklin Police Depart-
ment in Placer County after Lopez drove in a manner that
provided an officer with reasonable suspicion to initiate a
vehicle stop. Once Lopez had pulled over, she exhibited
objective symptoms of being under the influence. After the
stop, a second officer, Evan Adams, arrived and took over
the investigation.

Officer Adams observed that Lopez spoke with slurred
speech. She was unsteady on her feet and had constricted
pupils. Officer Adams administered field sobriety tests which
revealed that Lopez was impaired.

The officer had Lopez blow into a preliminary alcohol
screening device. The device registered zero, indicating an
absence of alcohol. Based on her level of impairment, and
based on his training and experience, Adams placed Lopez
under arrest for driving under the influence of a drug. She

was transported to jail. At some point, Lopez told the offi-
cer that she had taken Seroquel the night before and an-
other medication.

At the jail, Officer Adams told Lopez that since she was
under arrest for a DUI, and since he believed that it was a
controlled substance DUI, that she was required by law to
submit to a blood test. Officer Adams did not directly ask
for Lopez’ consent and Lopez did not say she consented.
Officer Adams “walked Lopez through” the procedure. Lo-
pez did not refuse, object or resist. If she had, Officer Adams
would have obtained a warrant and performed a forced
blood draw. At no point did Officer Adams tell Lopez that
she had a right to refuse to submit to the blood draw.

Lopez cooperated with the blood draw. She was unhand-
cuffed, took a seat, and moved her arm into position for
the phlebotomist to draw the blood.

Lopez was charged with driving under the influence of a
controlled substance. In the trial court, Lopez made a mo-
tion to suppress the evidence. She argued in part that the
blood draw was performed without consent or a warrant
and violated her Fourth Amendment rights against unrea-

The trial court denied Lopez’ motion to suppress the evi-
dence. She appealed the court’s decision to the Appellate
Division of the Placer County Superior Court. She claimed
that the trial court should have granted her motion. The Ap-
pellate Division denied her appeal and she then requested
that the Court of Appeal review her case. The Court of Ap-
peal agreed to hear the case and upheld the trial court’s
decision. As a consequence, the case was sent back to the
trial court for trial.

In its written decision, the Court first stated, “The Fourth
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The officer had Lopez blow
into a preliminary alcohol
screening device. The device
registered zero, indicating
an absence of alcohol. Based
on her level of impairment,
and based on his training and
experience, Adams placed
Lopez under arrest for driv-
ing under the influence of a
drug. She was transported to
jail. At some point, Lopez told
the officer that she had taken
Seroquel the night before
and another medication.

Amendment protects the right of the people to be secure in
their persons against unreasonable searches and provides
that no warrants shall issue, but upon probable cause. A
blood draw is a search of the person. We must determine
if the warrantless draw was reasonable.”

The Court continued, “While a warrant is normally re-
quired to conduct a search, there are judicially-created ex-
ceptions to the warrant requirement. We can quickly elimi-
nate two of them. Generally, a search may be conducted
without a warrant when it is performed incident to an arrest
or when it is necessitated by exigent circumstances. Nei-
ther of these exceptions applies here. A state may not com-
pel a suspect to undergo a blood test without a warrant as
a search incident to arrest. California courts have found a
blood test may be administered without a warrant as a search
incident to arrest where the suspect chooses a blood test af-
ter being given a choice between a blood test and a breath
or urine test, but that did not occur here.”

The Court further stated, “As to the exigent circumstances
exception, the fact that alcohol dissipates naturally does not
by itself justify a warrantless blood test. An exigent circum-
stance exists when blood-alcohol evidence is dissipating
and some other factor creates pressing health, safety, or law-
enforcement needs that would take priority over a warrant

> continued on page 27
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ABSOLUTE.
PREMIUM.
PROTECTION.™

PROYEN UNE

WILEY X IS PROUD TO OFFER YOU ITS GOVERNMENT PURCHASE PROGRAM:
UP TO 40% OFF OF MSRP.

Wiley X enters its 31* year as a leading manufacturer of Personal Protective Equipment for the U.S. Military, Federal, & State
Law Enforcement agencies. Here at Wiley X, we apply the lessons learned over the last three decades of providing safety gear
to operators stationed around the globe. Whether it's in the big city, the battlefield, or anywhere in between, Wiley X products
help prevent and reduce the level of injuries sustained while on duty. You can trust Wiley X's experience developing, designing,

and manufacturing high quality safety equipment for your use in the high risk occupation that you serve in.

For more information on this exclusive program contact:

Tyler Lebon Tom Maoreno
Wiley X San Jose Police Dept.
LE/Fire Sales or  CNOA Region 1Vice-Chairman
tlebon@wileyx.com tmoreno3454Bgmail.com
925-583-9233 925-200-0553
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application. The United States Supreme Court found such
factors when a drunk-driving suspect was unconscious, and
when the suspect was in a vehicle accident that required
police to attend to other pressing needs. This type of factor
does not exist here.”

The Court then focused on the state’s implied consent law.
The Court stated, “The implied consent law, [Vehicle Code]
section 23612, plays a part in our analysis, but it does not
itself establish consent. At the time of defendant’s arrest, the
implied consent law stated that defendant, by driving a mo-
tor vehicle, was deemed to have given her consent to chem-
ical testing of her breath or blood if she was lawfully arrest
for driving under the influence.”

The Court continued, “The implied consent law also re-
quired Officer Adams to inform defendant that she could
choose between a breath test and a blood test. However, if
defendant chose a breath test, Officer Adams was author-
ized to request that she take a blood test because he had
reasonable cause to believe she was under the influence of
drugs. In that event, the officer shall advise the person that
he or she is required to submit to an additional test. The
person shall submit to and complete a blood test.”

The Court further stated, “Despite its common name, the
implied consent law implicitly grants a suspect the right not
to consent to a test. Under section 23612, by the act of dri-
ving on California’s roads, defendant accepted the condi-
tion of implied, advance consent if lawfully arrested for
drunk driving. That advance consent, however, could also
have been withdrawn at the time of arrest by defendant’s
objection to a breath test or blood draw. The implied con-
sent law is explicitly designed to allow the driver, and not
the police officer, to make the choice as to whether the dri-
ver will give or decline to give actual consent to a blood
draw when put to the choice between consent or automatic
sanctions. Framed in the terms of ‘implied consent,” choos-
ing the ‘yes’ option affirms the driver’s implied consent and
constitutes actual consent for the blood draw. Choosing the
‘no’ option acts to withdraw the driver’s implied consent and
establishes that the driver does not give actual consent.”

The Court added, “A suspect’s refusal to consent will have
consequences. The implied consent law required Officer
Adams to inform defendant that the refusal to submit to test-
ing would result in a fine, suspension of her driver’s license,
and, if she was convicted of DUI, mandatory imprisonment.
The law also required Officer Adams to inform defendant
that a refusal to submit to the test could be used against her
in a court of law, and that she was not entitled to have an
attorney present when she decided whether to take the test
or during the test.”

The Court noted that the implied consent law alone does
not meet the legal standard for consent. The Court stated,
“The Fourth Amendment test for a valid consent to search

is that the consent be voluntary, and voluntariness is a ques-
tion of fact to be determined from all the circumstances. The
totality of the circumstances that must be considered in de-
termining if consent is voluntary includes not only advance
consent, but the driver’s conduct at the time of arrest and
the circumstances surrounding the testing.”

The Court found that substantial evidence supports the
conclusion that Lopez voluntarily consented to a blood
draw. According to the Court, the officer correctly told Lo-
pez that she was required to submit to a blood test. She did
not object or refuse to undergo the test and did not resist
the officer’s direction. She voluntarily placed her arm on
the table and allowed the draw to take place.

The Court was not persuaded by Lopez’ argument that
Officer Adams was required to provide her with the full stat-
utory admonishment in order to obtain a valid consent. The
Court stated that, when considering consent under the to-
tality of the circumstances, failure to strictly follow the im-
plied consent law does not violate a defendant’s constitutional
rights.

The Court also dismissed Lopez’ argument that her con-
sent was not voluntary because she submitted to the officer’s
misrepresentation of a lawful claim of authority. The Court
first noted that the officer’s claim of authority was not false,
because the implied consent law required Lopez to undergo
the blood test and she had the option to refuse. The Court
further stated, “And again, whether defendant knew she
could refuse — she did not testify as to whether she under-
stood she had the right to refuse consent — is not determi-
native. While knowledge of the right to refuse consent is
one factor to be taken into account, the government need
not establish such knowledge as the sine qua non of an ef-
fective consent.”

The Court’s ruling in the Lopez case is a helpful demon-
stration of how the legal standard for consent works for ob-
taining a blood sample after an arrest for driving under the
influence of a drug.

Editor’s Note: Lance Bayer is a private attorney spe-
cializing in police training and personnel issues in the
Bay Area and can be reached by writing to: Lance Bayer;
443 Lansdale Avenue, San Francisco, CA 94127, by cal-
ling 415.584.1022, or by email at Ibayer@comcast.net
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